
PLANNING COMMISSION RESOLUTION NO. C'14 -3'3

A RESOLUTION OF THE CITY OF MILL CREEK
PLANNING COMMISSION, RECOMMENDING
APPROVAL TO THE CITY COUNCIL OF THE
CITY OF MILL CREEK, WASHINGTON OF A
PRELIMINARY PLAT/PLANNED RESIDENTIAL
DEVELOPMENT FOR AN EIGHTY-EIGHT (88)
LOT RESIDENTIAL SUBDIVISION TO BE
KNOWN AS "AMBERLEIGH." CASE FILE
NUMBER PP 93-37.

)
)
)
) FINDINGS,
) REASONS AND
) RECOMMENDATIONS
)
)
)

WHEREAS, William E. Buchan, Inc. has submitted the appropriate information to

the City of Mill Creek for consideration of a Preliminary Plat/Planned Residential

Development for an eighty-eight (88) lot single-family residential subdivision located south

of Mill Creek Road, west of Seattle Hill Road, and east of Miller's Village, within the City

of Mill Creek; and

WHEREAS, the City of Mill Creek's SEPA Official issued a Mitigated Determination

of Non-Significance and Notice of Property Development Impact Mitigation, pursuant to

RCW 43.21C, and Chapters 17.48 and 18.04 MCMC; and

WHEREAS, on January 9, 1994, a legal notice stating the time, place, and purpose

of the public hearing was published in the Everett Herald; and on January 10, 1994, the

notice was posted on the property pursuant to MCMC 17.36.040; and on January 7, 1994,

the notice was sent to surrounding property owners within 500 feet of the site in accordance

with MCMC 17.36.040; and
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WHEREAS, the Planning Commission duly convened a public hearing on January 20,

1994, to consider the matter, took testimony, and inquired into the facts of the proposal.

WHEREAS, the Planning Commission closed the public hearing and left the written

record open for additional analysis and comment; and

WHEREAS, the Planning Commission continued further deliberation on the

application until February 17, 1994; and

WHEREAS, the Planning Commission reviewed the record and inquired into the

facts of the proposal on February 17, 1994.

NOW, THEREFORE, BE IT RESOLVED BY THE PLANNING COMMISSION
OF THE CITY OF MILL CREEK:

Section 1: The Planning Commission has considered the staff report and addendum,
attached as Exhibit A, and the proposed preliminary plat, attached as Exhibit B, all
incorporated herein, and the testimony and other facts elicited at the public hearing and
finds that the proposed preliminary plat/planned residential development is consistent with
the Mill Creek Comprehensive Plan the Mill Creek Subdivision and Zoning ordinances if
conditioned to make appropriate provisions for the public health, safety, and general welfare.

Section 2: The Planning Commission adopts the findings and recommendations as
contained in Exhibit A, as they may be modified by the Planning Commission discussion and
recommendation contained in Exhibit C, attached and incorporated herein.
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Section 3: The Planning Commission, therefore, recommends to the City Council
approval of an eighty-eight (88) lot preliminary plat/planned residential development for
William E. Buchan, Inc. as fully described and conditioned in Exhibit A, Exhibit B, and
Exhibit C.

Done and Passed by majority vote, this seventeenth day of February, 1994.

CITY OF MILL CREEK PLANNING COMMISSION

R CELHOSE, VICE CHAIRMAN

ATTACHMENT: Exhibit A - Staff Report and Addendum
Exhibit B - Preliminary Plat Map
Exhibit C - Planning Commission Motion with Conditions

w:\data\exec\wp\resol\pp_93.37
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EXHIBIT A

DEPARTMENT OF COMMUNITY DEVELOPMENT
STAFF REPORT

TO THE CITY OF MILL CREEK PLANNING COMMISSION

PART I - SUMMARY INFORMATION

HEARING
DATE:

OWNER:

REPRESENTATIVE:

REQUESTED
ACITON:

LOCATION:

SIZE:

LEGAL
DESCRIPTION:

COMPREHENSIVE
PLAN DESIGNATION:

ZONING DISTRICf:

PP 93-37 Staff Report

January 20, 1994

William E. Buchan, Inc.
11555 Northup Way
Bellevue, Washington 98004

G.W.C.
8888 45th Place West
Mukilteo, Washington 98215

Planned Residential Development/Preltminary Plat approval for
an 88-lot subdivision to be developed with 78 townhouse
residences and 10 single-family detached residences.

The subject site is located south of Mill Creek Road, west of
Seattle Hill Road, and east of the Miller's Village development
within Sections 5 and 6, Township 21 North, Range 5 East,
W.M. Snohomish County.:

15.02 acres

Refer to Attachment 1

Single-Family Medium-Density, Nine (9) Dwelling Units per
Acre

PRD 7200 - Planned Residential Development
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PART II • STATUTORY REQUIREMENTS

SEPA COMPLIANCEI
DEVELOPMENT IMPACf
MITIGATION ORDINANCE:

The City's SEPA Official has determined that this proposal does
not have a probable significant adverse impact oil the
environment, Therefore, an environmental impact statement
was not required under the provisions of RCW
43.21C.030(2)(C). The project is also subject to the provisions
of Chapter 17.48 Mill Creek Municipal Code (MCMC),
Development Impact Mitigation.

City staff has identified certain elements of the environment
that require mitigation pursuant to SEPA as well as impacts on
public facilities that require mitigation pursuant to Chapter
17.48 MCMC. On November 22, 1993 a Mitigated
Determination ofNon-Significance (MDNS)lNotice of Property
Development was issued for the proposed project. Specific
measures are required to mitigate development impacts and
have been incorporated Into the appropriate recommended
conditions of approval.

INTERJUlUSDIcrIONAL
AGREEMENTS: Interlocal Transportation Agreement with Snohomish County .

In 1991 the City and Snohomish County signed an interlocal
transportation agreement that established the policies and
procedures for the review of development impacts on
interjurisdictional transportation systems. Under the terms of
the agreement, each jurisdiction is to: 1) notify the other of
developments occurring within specific geographical areas; 2)
provide special studies or information related to specific
development proposals; 3) recommend specific measures to be
imposed to mitigate impacts on transportation facilities in the
other jurisdiction.

The Snohomish County Public Works Department has reviewed
the proposed project and their comments have been
incorporated into the recommended' conditions of project
approval.

PP 93·37 Staff Report Page 2 of 24



INTERLOCAL AGREEMENT
WITH EVERE1T
SCHOOL DISTRIC'f: In March 1993 the City and the Everett School District signed

an Interlocal Agreement to: 1) establish a process for the joint
review of development applications in the City through the
SEPA process and 2) provide a legal basis through which the
City may condition development approvals to require mitigation
of impacts on District facilities. This application has been
reviewed by the District and their comments are reflected in the
recommended findings and conditions. . Please refer to
Attachment 2.

NOTICE:

HISTORY:

PP 93-37 Staff Report

According to Section 17.36.040 MCMC, notice of the public
hearing was mailed to property owners of record within 500 feet
of the proposed project on January 7,1994, published in the
Everett Herald on January 9, 1994, and the property was posted
in three places on January 10, 1994.

PART ill • BACKGROUND INFORMATION

The subject site is Lot 3 of the plat of Miller's Village, which
has a rather complex history. The entire Miller's Village site is
located in Sector 8 of the United Development Corporation
(UOC) Mill Creek Planned Residential Development. Sector
approval was granted by Snohomish County prior to
incorporation of the City and allowed single-family attached
residences (townhouses) With a maximum density of nine
dwelling units per acre for the Miller's Village site.

The first plat of Miller's Village creating three large lots was
approved by the county in 1981. However, construction never
occurred under the auspices of the county approval. Between
1985 and 1987 the City granted preliminary plat and binding site
plan approval for Miller's Village. Although a total of 85 units
were approved by the City, only 69 have been constructed.

The conditions of approval by the City, for the previously
approved Miller's Village projects, required the developer of the
third phase to provide the final stormwater management
facilities to serve the entire Miller's Village property and to
construct a pocket park on Lot 3. .
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EXISTING SITE
. CHARACTERISTICS:

SOILS:

VEGETATION:

LAND USE:

. PP 93-37 Staff Report

Like much of the land in the City, the soils are the Alderwood
series. 'The Soil Conservation Service (SCS) has classified the
soils as Alderwood Gravely Sandy Loam 2-5 percent slope.
This soil type has slight to moderate limitations for residential
development, primarily due to septic tank drain field suitability,
resulting from poor drainage and seasonal wetness, and the
need for foundation drainage for buildings and crawl spaces.

Information contained in the approved sector plan also indicates
the presence of Everett Sandy Loam soils. 'The SCS indicates
that this soil group is generally suited for urban development if
sewers are available to prevent groundwater contamination.

Since the proposed plat will be served by public sewers, the
limitation for septic tank drain fields is not applicable. 'The
requirement for foundation drainage is made by the City
Building Official at the time of construction of the future
residences.

'The subject site is mostly forested with evergreen and deciduous
trees. The predominant species include Fir, Hemlock, Maple,
Cedar and Red Alder. There is also extensive undergrowth in
many places.

The subject site is undeveloped. There is a small, seasonal
pond located in the northwest comer that has been serving as
the temporary drainage pond for the existing Miller's Village
development. An old easement road also exists on the
property.

Surrounding land uses are as follows:

To the east is Seattle Hill Road and east of the road is the
Wildflower subdivision, which is developed with 57 single-family
detached homes on lots ranging in size from approximately
4,000 to 6,500 square feet .
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LAND USE CONTINUED:

To the west is the Miller's Village development containing 69
single-family at~ached townhouse dwelling units.

To the north is Mill Creek Road and The Pointe development
containing 48 single-family attached townhouse residences.

To the south of the subject site is an undeveloped parcel that
was annexed to the City in 1992 as part of the LKS Annexation.
In accordance with the conditions of the annexation, this parcel
includes property that will be dedicated to the City for a
neighborhood park.

UTILITIES:

FIRE PROTEcrION:

The subject site is located within the service area of the
Alderwood Water District. An eight-inch water line is located
adjacent to the subject site on Seattle Hill Road and water lines
are stubbed to the site in the northwest and western portions of
the site. Sewer stubs are located on the north and west
property lines adjacent to Miller's Village.

Theseutilities are required to be constructed throughout the
site and may be required to stub to the contiguous property to
the south. Electrical service will be provided by Snohomish
County PUD and natural gas service. by Washington Natural
Gas.

Fire protection, suppression and emergency medical service will
be provided by Fire District No.7.

SUBDIVISION PROCESS
AND DESIGN: Process

The project proponent has applied for a preliminary plat
approval under the provisions of Section 16.12 of the
subdivision ordinance governing planned residential
development (PRO). This is consistent with the previously
developed portion of the site, which was approved as a PRD.
The PRO process is intended as an alternate form of
development to allow more flexibility while retaining significant
natural features or providing public and private amenities.

PP 93-31 Staff Report Page 5 of 24



SUBDMSION PROCESS AND DESIGN CONTINUED:

Under this process, certain zoning and subdivision dimensional
and bulk standards may be modified except for street setbacks
on exterior streets, surveying standards, permitted uses, and the
engineering and design standards for public improvements.

Due to the unique design of the townhouse units, the applicant
has requested the following modifications as allowed by the
PRO regulations: .

1. Modification to the setback requirements for rear yards
to accommodate structures that are attached at the rear
building walls such as in the "quad" units and for
structures where the dwellings abut the 50-foot cutting
preserve tracts.

2. Modification to the 65 percent lot coverage requirement
to allow an average lot coverage of 65 percent. This
affects Lots 10, 11, 14-17, 20 and 73. The primary
reason for the request is that the use of the private
courts providing access to the interior garages results in
more lot coverage, approximately 61-71 percent.

3. Modification to the 30-foot height limit for townhouses
to allow the residences on the interior Lots 31-46,61-71,
and 79-84 to have a maximum of 32 feet. This
modification would not apply to the detached units that
have a height limit of 35 feet or to the units that abut
Miller's Village, Mill Creek Road, or Seattle Hill Road.

4. Reduction of some front yard setbacks. The PRO 7200
zone district regulations for townhouses require a 15-foot
front yard setback. The requested modification is to
allow a minimum five-foot front yard setback where the
front yard does not abut a public street; i.e., interior
courtyard units.
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SUBDIVISION PROCESS AND DESIGN CONTINUED:

Subdivision Design

General Description
The proposal is for an 8S-lot preliminary platlPRD. The subject
site is approximately 15 acres in size with a density of
approximately 6 units per acre.

The proposed project is best described as a cluster, townhouse
subdivision, and represents a new and unique approach to
single-family residential development in the City. The layout of
the lots and structures departs from standard subdivision design.
Unlike many single-family attached developments, the
residences, rather than the garages, are the prominent feature
on the lots when viewed from the street.

In many existing developments, the residences are aligned in a
lineal "side-by-side" fashion. One of the unique features of the
subject application is the proposed alignment of the residences
with both "side-by-side" and "back-to-back" orientations creating
a shared courtyard for vehicle access. The intended effect is to
present a streetscape that reflects the residences, yards, and
landscaping rather than one of garage doors, driveways, and
cars.

Lot Layout
As mentioned above, the layout of many of the lots in the
proposed plats departs from the lineal, front-loaded orientation
(i.e., garages) of standard subdivision design. This is especially
true for the lots located in the middle sections of the plat where

. the garages are set back from the street and take a secondary
role to residences. These "quad" lots are arranged so that four
units back up to one another and are joined at the garage walls.

In the southern portion of the plat the lots are arranged in a
more traditional side-by-side manner, but again the garages will
be set back from the street and the proposed residences. In the
northern portion of the site there are two tiers of lots between
the street and cutting preserve.
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SUBDIVISION PROCESS AND DESIGN CONTINUED:

Access and Circulation
Access to the development will be from Seattle Hill Road
across from the Wildflower development. The internal streets
form a continuous loop system and all roads will be public.
Access to the residences is from shared driveways that function
as courtyards having direct access to the public streets. By
moving the garage back from the street and utilizing the
courtyards, .this arrangement also minimizes the number of
driveways along the street. For example, in the northern half
of the site (lots 1-28) there are seven driveways serving 28
residences.

Pedestrian access will be provided by public sidewalks along
most of the internal streets and will be connected to the public

.sidewalks along Mill Creek Boulevard. A pedestrian pathway
is planned for Tract C linking the subject site with the property
to the south, where a publicneighborhood park is planned, and
across Tract GH to link the interior portions of the plat with
the public sidewalks on Mill Creek Road.

Utilities
Sanitary sewer and water service is currently located on the
northern and western boundaries of the site. The project
proponent will be required to extend the utilities. throughout
both divisions.

Stormwater runoff will be managed through an on-site drainage
system that includes two underground detention vaults to
accommodate on-site and Miller's Village Condo run-off
storage. (Miller's Village existing detention facility is currently
an open detention pond located on the Amberleigh site. The·
applicant plans to remove the system and accommodate for it
in the storage design.) Water quality will be attained through
biofiltering and through a two-stage solid settling system
incorporated in the storage vaults. The release rate for the on­
site runoff, from the detention vaults, will be in conformance
with the Department of Fisheries and Department of Ecology
criteria. The outfall will be in,to two existingdrainage channels.
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SUBDIVISION PROCESS AND DESIGN CONTINUED:

Open Space
In accordance with the findings and conclusions of the previous
approvals for the Miller's Village project, the balance of open
space needed to satisfy the original 20 percent PRO
requirement for the entire project was 24,000 square feet (55
acre). The proposed plat contains approximately 3.7 acres of
open space (24 percent of the subject site area) within: 1) fifty­
foot cutting preserves located on the north, south, and east sides
of the project site; and 2) a .42 acre pocket park located near
the entry to the project. Additional open space is also provided
in. the private yards, however, the precise amount has not been
calculated.

CONSISTENCY WITH
THE MILL CREEK
CO:MPREHENSIVE
PLAN:

93-37 Staff Report

The proposed plat has been reviewed for consistency with the
Mill Creek Comprehensive Plan. Since the plan is by its nature
"comprehensive" or a broad policy document, staff has focused
on the applicable policies that either have direct influence on
the design of this project or are geographically specific to the
request. In this section, the development policies are
summarized with a brief response regarding the project
relationship to the policy.

LAND USE ELEME·NT

Policies 1.01 and 1.02· Regarding a range of residential
densities and continued implementation of the original Mill
Creek master plan where appropriate or applicable. The
proposed project is located within Sector 8 of the original Mill
Creek master plan. Through the sector approval process the
subject site was designated for single-family attached/townhouse
development. This designation is reflected in the City's
Comprehensive Plan designation of medium-density residential
[nine (9) dwelling units per acre].
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CONSISTENCY WITH THE MILL CREEK
COMPREHENSIVE PLAN CONTINUED:

pong 1.03 .. Continuation of residential development patterns.
The proposed plat continues the. existing residential
development patterns in the City, since it provides medium­
density residential development in an area that is characterized
by similar types of development at similar densities; Le.,
attached residential at densities of 6 - 7 dwelling units per acre
or single-family detached homes on 4,000 - 5,000 square foot
lots.

pong 1.13 - Access to new development by collector or arterial
streets. Access to the subject site ·is from Seattle Hill Road,
which is designated as a collector street in the Transportation
Element of the plan. One access is proposed and the internal
streets of the proposed development do not connect with
existing developments.

pong 1.14 .. Directs the provision or landscaped buffers and
greenwaysalong arterials. The proposed plat includes fifty-foot
(SO') cutting preserves along Mill Creek Road and Seattle Hill
Road. The width of the proposed buffer is consistent with the
Streetscape Element of the Comprehensive Plan; however,
enhancement with additional landscaping in places may be
required.

Policv 1.15 Peripheral buffers around residential
developments to define the development. In addition to the
cutting preserves, adjacent to the two fronting public streets, the
proposed plat also incorporates other buffers in the form of
landscaping tracts on the west side of the site adjacent to
Miller's Village and a 50-foot cutting preserve along the entire
south boundary of the site.

Policy 1.16 - New developments are to be planned' as
. identifiable neighborhoods. While the subject site was originally
planned to be developed as part of Miller's Village, the current
proposal will create a new identifiable neighborhood. The
proposed lot and building ,layout, which departs from the
existing medium-density development patterns and should
establish the project as a unique new neighborhood. There is
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CONSISTENCY WITH THE MILL CREEK
COMPREHENSIVE PLAN CONTINUED:

a single access point and the. project contains private open
space to serve its residents.

Policy 1.17 - Compatibility with adjacent developments. The
proposed plat is similar to the adjacent developments of Miller's
Village and The Pointe since both areas have the same zoning,
PRD 7200, the densities are similar and the existing and
proposed residences will be townhouse style units.

COMMUNITY FACILITIES AND UTILITIES ELEMENT

Policies 1.01, 1.02 & 1.03 - Sewer and water availability,
capacity and cost of service. The subject site can be served by
public water and sewer. The Alderwood Water District has
indicated that there is sufficient capacity to serve this
development and the developer will be responsible for
construction of all lines necessary to serve the site.

Policy 4.01 - Stormwater management - protecting water
quality. Although the final engineering designs for the
stormwater system are not normally reviewed at this juncture,
the SEPA requirements require compliance with the
Department of Ecology Stormwater Manuals, designed to
protect water quality. In addition, the preliminary design
incorporates a detention facility for. settling and grass-lined
biofiltration ditches. In addition, the CityEngineer will require
that off-site drainage complies with the Washington State
Department of Fisheries standards for stream protection.

Policy 6.01 - School mitigation. The Everett School District has
requested payment of fees in lieu of land dedication to mitigate
impacts on the District's facilities.

TRANSPORTATION ELEMENT

Policies 2.01 & 2.02 • Pedestrian and bicycle travel, location of
facilities. Public sidewalks will be provided along the internal
streets; however, the applicants have proposed that they not be
constructed on both sides of all streets. In addition, pedestrian
pathways linking the interior public sidewalk system with the
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CONSISTENCY WITH THE MILL CREEK
COMPREHENSIVE PLAN CONTINUED:

public sidewalks and public park along MillCreek Road and the
property to the south are also proposed. The internal sidewalks
will also connect with sidewalks to be constructed along Seattle
Hill Road.

ROADWAY CAPACITY POLICIES

Policy 3.01 • Traffic impacts. The proposed project does not
introduce traffic into any existing residential divisions. While
full frontage improvements have been constructed along both
Mill Creek Road and Seattle Hill Road, with the exception of
sidewalks), the applicant will be responsible for mitigating
proportionate share impacts on the City road-system for those
projects adopted as part of the current capital, facilities
program.

Policy 3.03 • Roadway access. Access to the site is from a
collector street, Seattle Hill Road. The access for the site has
been evaluated and found to be acceptable with regard to sight
distance and alignment with the access to the Wildflower
development.

TRANSIT POLICIES

Policies 4.01 & 4.03 • Location of transit facilities and transit
friendly land developments. The proposed project incorporates
pedestrian pathways from the interior portions of the plat to
Seattle Hill Road and Mill Creek Road. There are two bus
stops located along Mill Creek Road. One is located across
from the subject site in front of The Pointe and the' other is
located adjacent to the Wildflower division.

STREETSCAPE ELEMENT

Polices 1.02, 3.01 & 3.02 • Location and width of landscape
butTers/cutting preserves. The proposed project has frontage on
Mill Creek Road, which is subject to the streetscape standards
of the plan. ' Consistent with those standards, a fifty-foot (50')
roadway buffer/cutting preserve has been incorporated in the
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CONSISTENCY WITH THE MILL CREEK
COMPREHENSIVE PLAN CONTINUED:

project design. In addition there is a fifty..foot cutting preserve
along Seattle Hill Road.

The applicants have requested permission to thin and remove
many of the alder trees in the cutting preserve along Mill Creek
Road. During the environmental review, staff concluded this
may be permitted and that portions of the cutting preserve shall
be reforested. to provide more species diversity and habitat.

ENVIRONMENTAL FEATURES ELEMENT

Environmental Policies 1.02 & 1.03 • Control and treatment of
stormwater ronoff. The project applicant will be required to
provide storrnwater runoff facilities that provide both detention,
controlled release and water quality treatment through the use
of particulate settling, biofiltration, and oil/water separators.

Aesthetic Value Policies 4.02. 4.03. 4.05 & 4.06 • Preservation
of natural vegetation. The proposed plat will result in the
removal of a significant amount of native vegetation. As
mentioned . above, the design incorporates roadway
buffers/cutting preserves and property buffers in an effort to
maintain some existing stands of trees and native vegetation.
There should also be an opportunity to save trees on some of
the lots and on the pocket park site.

PARKS AND OPENS SPACE ELEMENT

Policy 1.02 • Linking public and private trail systems. As
mentioned previously, the design of the proposed plat includes
an open space tract that can accommodate pedestrian pathways,
linldng the subject plat with the City sidewalk system, and
adjacent propertyto provide convenient non-motorized access
to the future neighborhood park.

Policy 5.02 • Mitigation· of development impacts on· park
facilities. The subject site is contiguous with an area identified
in the Comprehensive Plan as a neighborhood park site.
Dedication of a neighborhood park site was a condition of
annexation of the LKS property located directly south of the
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CONSISTENCY WITH THE MILL CREEK
COMPREHENSIVE PLAN CONTINUED:

subject site. Thus, staff has determined that the payment of
proportionate share mitigation, consistent with adopted
formulas, is required to mitigate the impacts of this residential
development. The mitigation will be used for development of
the park.

Policy 5.03 • A well dispersed system of mini-parks to be
located in residential areas. The proposed development
contains a .42 acre pocket park intended for passive recreation.
This is proposed as a private facility for the use of the residents
of the plat.

In summary, staff has reviewed the applicable policies of the
Comprehensive Plan. Based on this review, we find that the
proposed project complies with the applicable policies or that
the policies provide further direction in the development of the
conditions of approval.

CONSISTENCY WITH
SUBDIVISION
REGULATIONS:

PP 93-37 Staff Report

The subdivision of property in the City is governed by Title 16
,MCMC. This application is also being processed under the
provisions of the planned area development section' of the
subdivision regulations (Chapter 16.12), which allows
modification of zoning and subdivisionrequirements with certain
limitations and conditions. The following section evaluates the
proposed plat with the criteria for reviewing and approving
preliminary plats that are found in MCMC Sections 16.12 and
16.18.010(c).

Since the proposal is a planned residential development, it has
been evaluated consistent with the following provisions of
Chapter 16.12 MCMC - Planned Area Development.
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CONSISTENCY WITH SUBDMSION REGULATIONS CONTINUED:

Subdivision Review Criteria

1. The preliminary subdivision and binding site plan meets
the requirements and intent of the MCMC and adopted City
plans. .

Comment:

The gross density that is allowed for the development of single­
family attached homes as designated on the Land Use Map of
the Comprehensive Plan, is nine (9) units per acre. The gross
density of the proposed plat, is 5.6 units per acre. This density
is compatible with the density of the adjacent development in
Miller's Village and The Pointe. The minimum lot size for
townhouses located in the PRD 7200 zone district is an average
of 2000 square feet. The average lot area of the proposed
project is 4,889 square feet. The minimum lot size for single­
family detached residences is 5,000 square feet. Nine lots are
proposed for single-familydetached residences and all nine lots
meets the minimum lot area.

2. The proposed plat makes adequate provisions for open
space, drainage ways, streets and other public ways, water
supply, sanitary wastes, parks, playgrounds, sites for schools, and
school grounds.

Comment:

The streets and pedestrian ways within the proposed
development will be required to comply with the standards
required by the City Engineer. Open space will be provided
through the roadway buffers/cutting preserves and the private
pocket park located on Tract 1. The applicants will mitigate
public recreational impacts through the payment of park impact
fees to be used for development of the neighborhood park on
the adjacent property to the south. Utilities are available with
sufficient capacity to serve the site and the final drainage plans
will be reviewed for adequacy in managing projected off-site
flows. Contributions will be required to mitigate proportionate
share impacts on City streets.
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CONSISTENCY WITH SUBDMSION REGULATIONS CONTINUED:

In addition to mitigating impacts on public facilities within the
City, the applicant will also contribute proportionate share
impact mitigation to Snohomish County for road and
transportation impacts and to the Everett School District for
impacts on the school facilities.

3. The subdivision or development is beneficial to the
public health, safety, and welfare and is in the public interest.

Comment:

The execution of mitigation agreements.with the proponent will
include mitigation funding for neighborhood park development,
and improvements to the City road system. In addition, the
applicant will grant a pedestrian access easement to the
contiguous property to the south through the existing cutting
preserves to allow pedestrian access from the public right-of­
way in the plat to the future public park to be developed on the
LKS site.

4. Section 16.12.030, requires that a planned residential
development must be located on a minimum lot size of 4.9
acres.

Comment:

The subject site contains 15.02 acres.

5. Section 16.12.040, directs that certain bulk regulations
may be modified in a planned residential development.

Comment:

The requested modifications include elimination of the rear yard
requirements of the PRD 7200 zone district, reduction of the
front yard requirements, modification of the lot coverage
requirement for ten lots and modification of the 30-foot height
limit for townhouse dwellings These requested modifications
are consistent with those allowed under said section.
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CONSISTENCY WITH SUBDIVISION REGULATIONS CONTINUED:

Due to the design of the units, many of the proposed buildings
will not have frontage on a public street or private roads,
thereby making classification of the front yard difficult.

As mentioned above strict application of the PRO 7200 setback
regulations could preclude certain beneficial and creative
aspects of this proposal. Through the requested modifications
there is more flexibility in the design and layout of the
residences.

6. Section 16.12.050, indicates that the number of dwelling
units in a PRO may be 120 percent of the permitted density of
the zone district. This section also establishes a formula for
computing the allowable density determined by establishing a
net development area that accounts for the unbuildable lands
and the internal road systems.

Comment:

Both the Comprehensive Plan designation and zoning allownine
(9) dwelling units per acre on the subject site. The proposed
development density is less than allowed. However, the City
does not currently require that the property be developed to
maximum allowable density.

7. Section 16.12.060, directs that 20 percent of the net
development area in a PRO must be established as open space
and the public streets within the plat and along Seattle Hill
Road.

Comment:

In summary, the proposed application is consistent or can be
conditioned to be consistent with the applicable policies of the
Mill Creek Comprehensive Plan. The proposed plat contains
approximately 3.7 acres of open space, which is approximately
24 percent of the subject.site. The size of the pocket park is
approximately .42 acres with, the balance of the open space
located in 'the cutting preserves and landscape tracts.
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FINDINGS AND
CONCLUSIONS:

PP 93-37 Staff Report

Having viewed the property and reviewed the application and
supporting materials, staff makes the following finds and
conclusions:

1. The request is for the approval of a preliminary plat I
planned residential development for 88 lots to be developed
with 78 townhouse residences and 10 single-family detached
residences.

2. Access to the proposed plat would be from Seattle Hill
Road, a collector street.

3. The subject site is located in Sector 8 of United
Development Corporation's Mill Creek Planned Residential
Development. The sector plan, approved in 1981, designates
the area as single-family attached with a maximum density of
nine (9) dwelling units per acre.

4. The subject site is located on Lot 3 of the plat of Miller's
Village, approved by the City in 1987.

5. The subject site is designated Residential Single-Family
Medium-Density [nine (9) dwelling units per acre] in the Mill
Creek Comprehensive Plan. .

6. The density of the proposed project is 5.86 units per acre.

7. In accordance with the previous approval for the Miller's
Village development, the developer of Lot 3 is responsible for
providing permanent stormwater management facilities for the
existing Miller's Village development.

8. The proposed plat is located with a PRO 7200 Zone
District. Byusingthe Planned Residential Development process
the applicant has requested that the setback, height, lot width
and lot coverage requirements be modified. The requested
modifications do not apply to all lots in the proposed plat.

9. The proposed project, has been reviewed under the
provisions of the State Environmental Policy Act (SEPA) and
Chapter 17.48 MCMC, the Development Impact Mitigation
Ordinance. This review has revealed that there will be an
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FINDINGS AND CONCLUSIONS CONTINUED:

impact on the City street system, parks, and public school
facilities that require mitigation.

In accordance with the Mitigated Determination of Non­
Significance and Notice of Property Development Impact
Mitigation issued by the responsible official on November 22,
1993, .. impact mitigation agreement will be required to mitigate
the identified impacts.

10. The proposed plat is also subject to an Interlocal
Transportation Agreement between the City of Mill Creek and
Snohomish County for the review and mitigation of
development impacts on the county road system.

11. The City has received Snohomish County's comments
pursuant to the Interlocal Transportation Agreement and
SEPA, along with a request for the requirement of contributions
to mitigate the specific impacts occurring from this
development.

12. In 1993 the City of Mill Creek and the Everett School
District signed in Interlocal Agreement for the joint review of
development proposals and providing the legal basis for
appropriate conditions to mitigate development impacts on
school facilities.

13. In accordance with the Interlocal Agreement, the Everett
School District, as co-lead agency, has requested that the
applicant contribute fees in lieu of land dedication to mitigate
the development impacts on District facilities.

14. The plat as described conforms to the provisions of the
planned residential use, density, open space, and property
buffers that exist in adjacent developments.

15. The proposed plat is compatible with regard to the type of
residential use, density, open space, and property buffers. that
exist in adjacent development/so

16. The proposed plat has been reviewed and found consistent
with the applicable policies and Land Use Map of the City of
Mill Creek Comprehensive Plan.
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FINDINGS AND CONCLUSIONS CONTINUED:

17. The proposed plat can be served by public sewer and
water, and makes appropriate provisions for streets, drainage
facilities, open space, parks and playgrounds, sidewalk and
public ways.

18.. If approved, subject to the conditions recommended below,
the proposed plat will be consistent with the requirements of
Title 16 MCMC, Plats and Subdivisions.

19. The statutory requirement for environmental review and
public notification have been duly satisfied.

RECOMMENDATIONS: Based on the foregoing information, findings and conclusions,
staff recommends to the Planning Commission approval of the
proposed preliminary plat /planned residential development
subject to the following conditions:

1. Development shall occur as portrayed on the preliminary
plat map attached as Exhibit B, except as may be modified by
conditions imposed by the Planning Commission.

2. The maximum number of building lots shall be 88.
Construction shall be limited to the building locations as
portrayed on Exhibit B.

3. The maximum allowable height of individual dwelling units
on Lots 31-46, 61-71, and 79-84 shall be 32 feet.

4. The front yard setback of lots not abutting a public street
may be reduced to five (5) feet. .

5. With the exception of lots 10, 11, 14 - 17, 20, an 73, lot
coverage shall not exceed 65 percent.

6. Water and sewer facilities shall be designed and installed in
accordance with the requirements of the Alderwood Water
District.

I

7. Stormwater management plans shall be submitted for review
and approval by the City Engineer. The plans shall be
prepared by a licensed engineer and incorporate stormwater
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RECOMMENDATIONS CONTINUED:

treatment methods based on the Washington State Department
ofEcology Stormwater Management Manual, Publication 92-32,
Volume I land Publication 92-33, Volume II.

8. Standard sidewalks are required on both sides of the public
streets within the plat and along Seattle Hill Road.

9. All roadway sections shall be designed by a licensed engineer
and the design reviewed and approved by the City Engineer.

10. In accordance with the Interlocal Transportation
Agreement between Snohomish County and the City of Mill
Creek for the mitigation of interjurisdictional development
impacts, the applicant shall contribute $ 66,938.00 to Snohomish
County, subject to any credits approved by the county.
Verification of payment shall be provided to the City before

. final plat approval.

11. Appropriate mitigation to the Everett School District based
on consultations between the developer and the District.
Verification of payment shall be provided to the City before
final plat approval.

12. The execution of an impact mitigation agreement between
the applicant and the City for $ 39,041.00 for the following road
improvement projects:

Seattle Hill Road Improvements ;. $ 24,549.00
Traffic Signal at 23rd/25th Avenue - $ 6,097.00
9th Avenue Intersection Improvements· $ 3,350.00
164th Street Bridge Widening - Phase II - $ 3;825.00
Dumas Road Improvements • $ 1,220.00 .

Payment shall be made prior to final plat approval.

13. Contribution of $ 50,423.00 to mitigate impacts on City
park and recreation facilities. Of this amount, $ 43,736.00 shall
be used for the development of a neighborhood park on the
property immediately south of the subject site. The balance of
the mitigation, $ 6,687.00 shall be used for the acquisition and
development of a Community Park.
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RECOMMENDATIONS CONTINUED:

14. Contribution of $114,664 to the Everett School District in
lieu of any dedication of land for additional school facilities.
Verification of payment by the District is required prior to final
approval.

15. Submittal and approval of a street tree planting plan for all
streets within the plat. The street tree plan shall be prepared
by a licensed landscape architect prior to final plat approval.
The plan shall be implemented commensurate with house
construction.

16.: Submittal and approval of a supplemental reforestation and
habitat enhancement plan for the cutting preserve adjacent to
Mill Creek Road. The plan shall be implemented prior to final
plat approval.

17. Design Review Board approval of the reforestation plan;
common area landscape plans; entry signs and landscaping;
pocket park landscaping; and townhouse building colors,
material composition, and design.

18. Individual trees or stands of trees shall be preserved within
the interior portion of the plat. Trees to be preserved shall be
determined after a review of the tree survey on file with the
City and on-site identification by City staff and the applicant.
Preservation areas and individual trees identified to be saved
shall be protected from encroachment by vehicles, earth moving
and excavating machinery, and material storage by the erection
of barrier fencing approved 'by City staff. Failure to maintain,
or removal of the fencing without approval of the City, shall
result in the issuance of a stop work order.

19. Site clearing and grading shall be restricted to areas
specified by City staff. No other clearing is allowed without the
approval of City staff.

20. Trees designated for preservation that are damaged or
removed shall be replaced at.a ratio of 3:1. The replacement
trees shall be a coniferous species and have a minimum height

.at planting of twelve feet. In addition, a penalty of $1,000.00
per tree may be assessed for any trees that are removed or
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RECOMMENDATIONS CONTINUED:

destroyed by the applicant or his agent without the express
approval of the City. The City may, at its discretion, issue a
stop work order for the construction.on the subject lots until the
penalty is paid.

21. Fire hydrant design, location and spacing shall be reviewed
and approved by Fire District No.7 and the Alderwood Water
District.

22. Mail boxes shall be grouped or clustered in locations
identified by the United States Postal Service.

23. All fireplaces shall be natural gas appliances or pellet
stoves or certified wood stoves shall be used in place of
fireplace inserts.

24. All utility, stormwater, drainage, maintenance easements,
property buffers and public pedestrian easements together with
attendant restrictions and conditions shall be portrayed on the
face of the final plat.

25. There shall be a homeowners' association that will be
responsible for the maintenance of all common tracts and
privately owned facilities including the pocket park (Tract J),
and the landscape islands and medians.

26. Minor amendments to the project may be administratively
approved by the Director of Community Development upon
written request by the developer. Minor amendments are those
which may affect the precise dimensions or locations of
buildings and driveways but do not affect the overall project
character, number of buildings, density and qualityand amount
of open space and landscaping.

PLANNING COMMISSION
ACTION: January 20, 1994 the Mill Creek Planning Commission held a

public hearing on the preliminary plat application by William E.
Buchan, Inc. After revj.ewing the staff report· and
recommendation and taking public testimony the Commission
voted to continue action on the application until February 17,
1994'. At the regular Commission meeting on February 17,
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PLANNING COMMISSION ArnON CONTINUED:

1994, the Commission reviewed the addendum to the staff
report, discussed the issues and plat design, and voted to
recommend to the CouncilCityapproval of the preliminaryplat
of Amberleigh, subject to the following changes and additions.

Delete Condition 11. Appropriate mitigation to the Everett
School District based on consultations between the developer
and the District. Verification of payment shall be provided to
the City prior to final plat approval.

Amend Condition 12. The execution of an impact mitigation
agreement between the applicant and the City for $39,041.00
$.$.8.1ntip.~QQ for the following road improvement projects:
:"hX::-:::-X~"'';'::;':«-:-;';':·:-:''''*X

Seattle HillRoad Improvements- $ 24,549.09••lim!
Traffic Signal at 23rd/25th Ave.- $6,097.00
9th Avenue Intersection Improvements- $3,350.00
164th Street Bridge Widening, Phase II- $ 3,825.00
Dumas Road Improvements- $ 1,220.00

Payment shall be made prior to final plat approval.

Amend Condition 14. Contribution of $114,664.00 1f:~~l:gltfm

. to the Everett School District in lieu of land for ···addftioiial
school facilities. Verification of payment By !~i the District is
required prior to final plat approval.

Add New Condition 27. The pathway in Tract GH providing
pedestrian access from Mill Creek Road to the interior of the
plat shall be relocated to run from Mill Creek Road south
through Tract E to the easement running east between lots 18,
19 and 20 on the north and lots 21 and 22 on the south and
shall be subject to an easement for public pedestrian access.

Add New Condition 28. The pathway connecting 16th Place
S.E. and 17th Place S.E. shall be subject to an easement for
public pedestrian access.
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?ARCELA:

Lot 3. MILLERS VIllAGE, according to the plat thereof recorded in Volume 4S of prats,
page 162 through 164. in Snohomish County, Washington:
EXCEPT portion lying within Millers ViJlc:lge 2 and 3, binding site plan recorded May 20.
1987 under Recording Number 8705205001.

PARCEL B:

That portion of Lot 3 at the Plat of Miller's Village as recorded in Volume 46 of Plats,
pages 162 through 164, in Snohomish County, Washington, described as follows:

Commencing at the southwest corner at said Lot 3;
thence along the west line of said lot the following courses and distances;
thence north 01" 15'54'" east 100.00 f~ct;

thence north 32° 5143" east 438.83 feet";
thence north 09° 29'02" east 132.89 feet to the north Une of said lot;
thence along the north line of said lot the following courses and distances:
thence south 80'"30'58" east 11.2.32 feet,'
thence south 10'"21'41'" west 84.13 feet;
thence south 80°17'00" east 96.33 feet to a point of tanqency with a 337.50 foot radius
circular curve to the left;
thence easterly, along said curve, through a central angle of 06"35'00'", an arc: distance
of 38.78 feet to the true point of beginning;
thence continuing along said curve, from which the center bears north 03°08'00" east,
through a central angfe of 03°33'00", an arc distance of 20.91 feet;
thence north SS'"35'OOu east 76.99 feet to a point of tangency with a 587.50 foot radius
circular curve to the right:
thence easterly, along said curve, through a central angie of 0~20'OO", an arc distance
of 64.94 feet;
thence south 84°25'00" east 125~29 feet;
thence south 01"02'06" east, leaving said north fine, 322.76 feet;
thence north 88" '14'06" west. parallel with the south line of said lot, 288.80 feet to a point
of tangency with a 64.00 foot radius circular curve to the right;
thence westerly, along said curve, through a central angle of 29°51'27" an arc distance
of 33.35 feet;
thence north 58° 52'39" west 58.05 feet;
thence north 22"00'00" east 187.96 feet;
thence north 03°08'00" east 119.00 feet to the true point of beginning;

I

(ALSO KNOWN AS Lot 3 of Binding Site Plan recorded May 20, 1987 under Recording
Number 8705205001.)

Attachment 1

LEGAL DESCRIPTION
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January 10, 1994

Mr. Pete Friedman
Senior Planner
City of Mill Creek
15782 Mill Creek Boulevard
Mill Creek, WA 98012

Ae: School Impact Mitigation~Preliminary Plat
Application PP93~31, Amberteigh

l~ RECEIVED

/

. JAN 101994

CITY OF MILL CREEK

Dear Mr. Friedman:

WAC 191-11~360 provides that "(i) f the responsible official
determines that a proposal~ have a probable significant adverse
environmental impact, the responsible official shall prepare and issue a
determination of significance (OS) sUbstantially in the form provided in
191~11~980."

The District's two previous letters (James W. Langus, November 30,
1993 and Michael Gunn, December 29, 1993) describe, consistent with
Section 1.2 ot the Intertocat Agreement between Everett School District
No. 2 and the City at Mill Creek, a condition which, if imposed upon the
developer, makes it unlikely that the Amberleigh development proposal
will significantly and adversely affect schools at our district. Specifically,
the District has recommended that the City impose the following condition
on the Amberleigh plat proposal:

To mitigate the potential that the Amberleigh
proposal will have significant. adverse impacts
on local schools, to provide for sate and
adequate schools in the area around the
Amberleigh proposal, and in lieu of any
dedication ot land for additional school
facilities, the developer shall voluntarily agree
to pay to the District $114,664.

The Amberieigh proposal will create an additional 88 single family
dwelling lots in an area currently served by Cedar Wood Elementary
School, Heatherwaod Middle School and Cascade High Schoof. Our
studies predict that the development will add 24.6 elementary school
students, 8.6 middle school students and 7.3 high school students to our
schools.

..... where students thrive in a changing world:'
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Mr. Pete Friedman
January 10; 1994
Page 2

All three of these schools are currently over capacity. The
deficiency at Cascade High School will be remedied upon the opening of
the new Jackson High School in September 1994. Therefore. we
anticipate no adverse impact to Cascade High School as a direct result of
the proposed development.

However, the same is not true for our middle and elementary
schools. As of December 1993. Heatherwood Middle School was 139
students over capacity. Even when our new Middle' School No.5 opens in
September 1994, we project a 384 middle school student capacity
deficiency distributed throughout our middle school system. Cedar Wood
is also over capacity as of December 1993 and win remain over capacity
until new elementary school facilities are built. Any students from
Amberleigh will be added to middle and elementary schools already over
capacity. Thus. the proposed. development would directly impact these
schools. and require additional students to be housed in portable
buildings until new permanent facilities can be constructed.

The District has determined. in accordance with its December 1992
facilities needs report (copy attached) 1 , that to serve the additional
elementary and middle schools students projected from the Amberteigh
proposal (and other growth anticipated for our service area), the District
will require additional school facilities. Without such facilities. the
cumulative impacts of continued growth (e.g•• Amberteigh and other
projects (will continue to significantly and adversely effect our schools.
The facilities need report determined that single family units (including
mobile homes) can be properly mitigated by a developer payment per
single family unit of $1,303.2

As I indicated in my letter of December 29, 1993, we understand
that the developer has suggested that its development may add an
unspecified but much smaller number of children to our student
population. The developers claims could be studied (and perhaps
supported or confirmed) in an environmental impact statement. Such a
report might identify aspects of the developer's town home design or
marketing plan, or other factors, that could result in fewer children living in

1 We recentlyupdated the information in this report for Snohomish County. Basadon that
updated information, requested mitigation from future plats in Mill Creek may be expected
to increase modestly.

2 Duplexes, triplexes and tcur-ptexes. per our studies, contribute morestudents per unit
and requirea 51,863 per unit impact fee for appropriate miligatidn. The Districthas
consistentlytreated individually owned single family residential town homes as
appropriately within the single family designation and requested the lower$1,303 per unit
impact fee.
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Mr. Pete Friedman
January 10, 1994
Page 3

its projects. If, based on such a. study, it appears that the developer's
spedfic proposaJ would contribute fewer students to our schools than
those anticipated by the facilities need report, then it would be appropriate
to discuss reduced mitigation payments. However, to conndently
determine that the Amberteigh proposal is not likely to be a cause of
significant, adverse impacts to our schools without a detailed. project­
specific study, we are r~lying on the 1992 facilities needs report and have
determined that a voluntary payment from the developer at$1,303 per
single family residentiaJ unit is necessary, and would be sufficient.

~' t-"7/lfJ.t. /1 /

7 11t,,,~~ -01/1
- f- .-;., r .It/ [,'\.. '-'11/'J 1

-../
Micha.el Gunn
Director at Facilities and Planning

Attachment: Everett School District
1992 Facilities Needs Report

MGJjs
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DEPARTMENT OF COMMUNITY DEVELOPMENT
STAFF REPORT ADDENDUM

PRELIMINARY PLAT APPUCATION 93..37, AMBERLEIGH

On January 20, 1994, the Planning Commission held a public hearing on the application for
preliminary plat approval by William E. Buchan, Inc. After taking public testimony, the
Commission voted to close the public hearing, but kept the written record open for 10 days
to alldw additional analysis and comment and continued until further deliberations and a
decision until February 17, 1994.

Two specific issues were raised during the public testimony and two additional Commission
concerns were conveyed to staff at the meeting. The issues raised during the public hearing
were:

1) The impact of the development on the Everett School District Facilities and the
appropriate level of mitigation; and

2) The MCCA Board of Directors position opposing the requirement for public access
easements across the two pedestrian tracts.

The two additional concerns were the adequacy of off-street parking and fire department
access to the units that are served by the longer driveways (primarily lots 13-20 and 49-53).

Schools

Response:

Following the public hearing on January 20, 1994, staff arranged for representatives of the
school district and the applicant to meet to in an attempt to arrive at the "appropriate
mitigation fee" as required in the Mitigated Determination of Nonsignificance (MDNS). As
a result of the meeting between the applicant the school district, in accordance with the
conditions of the MDNS, the appropriate mitigation contribution has been determined. thus,
recommended condition 11 should be deleted and recommended condition 14 should be
revised to read: Contribution of $54,394.00 to the Everett School District in lieu of any
dedication of land for additional school facilities. Verification of payment by the District
is required prior to final plat approval. Since the MONS was not appealed, the City's SEPA
provisions have been satisfied.



Staff Report Addendum
Page 2

Pedestrian Trails

As the Commission is aware, the proposed plat contains two (2) tracts, C and GH that are
intended to provide pedestrian access from public sidewalks, to other public sidewalks, and
to the future public park to be developed on the LKS property south of the subject site.
The tracts would remain in private ownership (Amberleigh Homeowners Assoc.) with public
access easements.

At the public hearing, the Commission received a letter from the MCCA opposing the
provision of public access easements. The letter contained four reasons opposing the public
access easements:

1) The requirement for the public access easement constitutes a "taking" since:in' the
Association's opinion the easement is a physical invasion of private property; .

2) The requirement conflicts with the original rezone contract for the Mill Creek PRO
which restricting the use of the open spaces in the PRD to PRO residents;

3) The public use of the two trails will increase maintenance costs to property owners,
compromises security service, reduces the value of the MCCA private trail system and
may set a precedent for the remaining five (5) tracts owned by UDC that the
association will have common area maintenance and covenants enforcement
responsibility; and

4) The purpose of the MCCA is to protect desirability of members' property and
allowing pedestrian access may expose the association to legal action for failing to
protest the public access requirements and the issue in this case is similar to Mill
Creek 20.

Response:

The City's physical development form has grown and evolved form a single development
with private open spaces to a larger community comprised of a number of individual
developments and a growing network of public facilities including sidewalks and parks. As
the City has evolved so have the ideas and concerns regarding pedestrian circulation, public
access and linking the community with public facilities. This is articulated in the
Comprehensive Plan, Transportation Policy #2.01 and has been implemented in the
Parkside, Springs, Sunrise, and Parks subdivisions. Consistent with the Comprehensive Plan
and past development approvals staff has recommended that public access easements be
provided over the pedestrian trail tracts in the Amberleigh development.



Staff Report Addendum
Page 3

The issues in this case differ from the issue in Mill Creek 20 for the following reasons:

11II The two pathways are not physically or functionally connected to the private
trail system owned and maintained by the MCCA

11II The public access easements are parcel specific, isolated to the two tracts in
the Amberleigh plat. It is not logical to conclude that allowing public access
across these two tracts somehow implies allowing public access to the nature
preserve or other portions of the MCCA trail system.

11II The Amberleigh Homeowners Association, not MCCA, willbe responsible for
maintenance to all private facilities including the pocket park, landscaping
tracts and the pedestrian pathways.

11II The pathways will link the existing public sidewalks on Mill Creek Road with
public sidewalks on the interior of the proposed plat. In the case of Mill

. Creek 20, the pathway ended at the property line and connection with public
sidewalks was anticipated but no development had been proposed. In
addition, the City has a commitment for the park land on the property to the
south of the subject site and funds for park development have been identified
in the City's Capital Facilities Plan. The trails are intended to link the public
sidewalk system with the future park.

Please refer to the attached correspondence from the City Attorney regarding the implied
legal issues. .

Fire protection

Staff has received a question regarding the ability of the fire department to adequately reach
all units in the proposed plat, especially those located in the northwest corner (lots 11- 20)
and in the southwest corner (lots 49-53).

Response:

The proposed plat has been reviewed with fire district staff. They stated that they can
adequately serve all of the residences in the proposed plat; however, they did request to be
consulted on hydrant location. Particularly, they have recommended that hydrants be
provided on some of the interior courtyards. Recommended condition 21 addresses this
matter. Please refer to the attached letter from Fire District No.7.



....

Staff Report Addendum
Page 4

OtT· Street Parking

Response:

Section 17.22.150 C. MCMC requires two (2) off-street parking spaces per unit for single
family and townhouse units. The design of the proposed plat provides a total of four (4)
spaces per dwelling unit [two (2) spaces in each garage and two (2) spaces in the driveway
for each unit]. Also, consistent with many other neighborhoods in the City, parking will be
allowed on one side of.the street on all streets in the plat.

W:\dallllplaJl\Wplpete\amresp
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W[LLIA~I E. BUCHAN [~CORPORAT.EO

February 22, 1994

lVfr. Bill Trimm
CITY OF lMlLL CREEK
15728 Mill CreekRd.
11111 Creek, WA 98012

RE: Plat of Amberleigh - Planning Commission Decision

Dear Mr, Trimm:

I have reviewedthe Planning Commission's Resolution andthe approved
recommendation's issuedby the Planning Commission on theAmberleigh Plat, your file
number PP93-937.

After review of the final recommendation's ofthe. Commission, we feel that there is no
need to challenge or appeal the decision of the Planning Commission and request that you .
forward the preliminary plat to the City Council tor their consent and approva1.1"his is
not to say that we are in total agreement with all of the recommendations, however, we
feel that the recommendations were fair andattainable, and it would not be prudent to
delay the approval process of the projectfurtherwith any appeal.

Thankyou for your help and ifyou have any quesrions.please do not hesitate to giveme a
call at (206)828-6424.

Best regards,

GregNelson
Director ofLandDevelopment

GNllrs
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February 10, 1994

Bill Trimm
Director of Community Development
City of Mill Creek
15728 Mill Creek Blvd.
Mill Creek, WA 98012

RE: School Impact Mitigation, Preliminary Plat Application
PP·93-37, Amberleigh

Dear Bill:

RECEI ED
FEB 111994

CITY OF MILL CREEK

This letter is formal notification that the Everett School District has reached
agreement with William E. Buchan, Inc., on the amount of school mitigation
required for the residential plat of Amberleigh.

The total amount for school mitigation by the Everett School District on this
project is $54,394.00. The amount represents $1,303.00 per unit for ten
(10) single family detached units and an adjusted single family per unit
amount for the seventy-eight (78) four-unit cluster development that
comprises the rest of the project.

We would request payment of the $54,394.00 school mitigation fee prior
to and as a condition of final plat approval for this project by the City of Mill
Creek. .

Thank you for your cooperation in resolving this matter.

Sincerely, ... ·1

CYfhf.d/j/t I
"'/'/ c :-: I "'I·(~r,..yirv-r

Michael T. Gunn v --

Director Facilities and Planning

:jt

.... .where students thrive in a changing world."
AN E.:.,~AL O~"Ol'lr·..JN'~~ Af:lttR ..... r .. e; "croON EW"'.:;._E;R
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Dear 1\11'. Trimm:

E. BUCHAN' I ;VCORPORATED

February 11, 1994

We are in agreement of the negotiated amount of $54,394.00 for mitigation fees with the
Everett SchoolDistrict.

We understand however, that thisamount is on a per unitbasis. If less then 88 units, are
approveduponfinal plat, the fee would be adjusted accordingly.

Best regards,

bf?~IJ~~
Greg Nelson
Director ofLand Development

Please call me ifyou have any questions or need additional information.

Mr. BillTrimm
CITY OF l\'llLL CREEK
15728 Mil CreekBlvd.
:Mill Creek, WA 98012

wtLLJA~.



OATE.: Feeruary 15. 1994

TO: Board or Dlrecwrs

Anacned pl~ ffnd the CJty Staff f"'eQon: on tne puaHc/pnvate tf"1!H issue.
with it is the CIty attorney's ana1ysis at ttle situat'on.

Two issues caug,rt my attention:

1} The lIaolllty Issue ttlat we ol"'Ougl"rt: up was nat addressed In the stZ111 respqnse.

2} The CIty attorney seems to be under the mistaken impression that AmbertetSl1
wUl "adjoin" MCCA. He also cees net seem to understand tha'tthe Covenant$
a:t:mched to the plat maJ<eaH Amberteigh residents mandatory members at MOeA.
, do not knew if these errors materfail y affect his argument.

No public testimony is schedule for ,hunday (2-17-94) nigh~s F"anning Commlssien
m~ting. However, I recommend wewl"'fte to the Commission, Militerl11:tng our positIon
requesting ctarification ot the two Issues listed aeove, I also recommend that the
CIty attorney's opinion be provided to our attorney, and that his aavlce be
requested.
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Commissioner Larry Schmidt
Chair, Mill C~eek Planning Commission
15728 Mill Creek Blvd.
Mill Cre~k, WA 98012

Fe3 91994

CITY OF MILL CREEl{

-
Rs: Pybl~c Trails and Access Easements; Autpority to

Cgpd.:j,;t;i.gn Plat Aooro'V'als

Dear Commissioner Schmidt:

This eomes pu:suant to t..'1e· Planning- . Commission I s
(Commission)' raquest ~t· our of~ice advise on ~'1e authority of
~~e Commission to reauira ~rivata trails 'and access easements as
a condition of plat approval. As more ~ully d.iscussed below, we
conclude that the commission has only ~'1e authority to require
pu.J:llic: t=ails and access, and eannee use its plat approval power
to c:::,eate' private or exclusionarf access rights.

Sy way of hackq:::,ound, ~e specific plat now at. issue
is the Amberleigh development. '!'he d.eveloperS' propose to
dedicats to ~~e City ~e s~=eets and si~ewalks, includinq public
use easements in t"..;o t=ails located wit..~in the Aml:lerleigh
development. 'the t:rail easements will permit public aceeas
through ~he SUbdivision anc between publlc roads and sictewalks,
but ownership and maintenance responsibilities would remain wit~

the Amber-leigh Hom.eowners Associ.aticm ("AP'...A It
) . The Mill C::eek

Communit:y Association ("MeCA") requested at the Commission r s
hearing on Jar:.uary 20 f 1994 that the Conmtission require the
trails (or alte~ativelYf the use easements in ~~e'trails) be
dedicated to .;P.A and restricted to the orivate use of MCC~~

members and/or the residents of ~he ~4rleigh plat.

}"N'A1YSrS

1. Scooe of Cc~~issicn Aut~oritv.

State law re~~i=es t~at a proposed subdivision,
including any attendant dedications, not be approved ~~less the

scA2·243C8. 1 a~2 JOOI 1
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C1ty finc1s that the subc1ivision and dedication serves the public
use and interest. RCR 5a.~1.~~O{2}; see also M~C 16.~a.010(C).

In particular, the City must affi.=:::tatively find. under RCW
5a.~7.~~O(2} that the proposed subdivision makes:

(A]ppropriate provisions ... for the public healt:1l,
safety and general welfare, and for such open spaces,
•.• streets or roads, alleys (and] other public ways

. (and] ,inclUding sidewalks and other planning
features that assure safe walking conditions for
students.

'rheCommission operates as the City's fact finding
agency und'er the authority of t.."ese statutes and is required to
comply with their requisites. See generally Chapter JSA.63 RCW;
RCt1 58. ~1. 0:30. 'rhe platting statute cited above explicitly
requires the Commission to approve plats only after appropriate
I;2'l1bJ,~C access is provided and makes no mention of similar
requirements for private or exclusionary access. Common rules
of statutory construction proviae that an unaml::liguous statute
should be given its clear meaning and, more importantly, tha~

UWhere a statue designates a list of things whereupon the statute
operates, the inference arises t..~at the legislature intended to
omit other things not listed." In Re Eaton, 110 Wn.2d. 892, S98
(1988). We ~~arafore conclUde that the Commission explicitly is
not charqed, by. statute with providing for priva'te access in
subdivisions.

Dedication oJ: access· rights to a non-pUblic
organization for the exclusive use of its members cannot: serve
the pUbJ,ic usa and interest or c=eate pUblic streets or ways.
It is commonly recognized t-~at a dedication must comprise a grant
of rights to the public. See 1L~ McQuillan, Mun. Corp. § 33.02
(3d ed. 1991) (hereinafter MCQuillan). This rule is consistent
with Washington I s statutory definition of dedication, which
states that a II (d] edication is the deliberate appropriation of
land by an owner for any general and pUblic uses. II RCW
58 . 17 ~ 02'0 ( J) •

I

Case law has fu~~er emphasized the requirement that
public use is a necessary element of a valid dedication. For
example, in Knudsen v, Pat~on~ 26 Wn. App, 134 (1980), the court
held that the conveyance of prope~ty for the benefit of certain
landowners, but not the ge~eral pUblic, was not a valid common
law dedication of public land. Sinilarly, devoting the
Ambe~leigh trails to the li~ited use of MCCA or AHA would limi~

SEA2-Z4doa, 1 O~2 0001 2
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access to selected groups, providinq no benefit to ~e qenera~

public. Such a resu.lt wcuJ.d run atc::nu ot the Knudsen' ru~e and.
ccu~d not constitute a dedication ,of pub~ic land.

2.. pis'tingyishing Private Contract Rights from Public
Authgrity.

A c~ear distinction exists be~~eenprivate land use
contracts and public land use permitting authority. As stated
succinctly in 5 Rathkopf r s 'rheLaw of. Zoninq and Planning
§ 57.002:

As an exercise of the state police power to promote the
general welfare, zoning is entirely divorced in
concept, creation, enforcement, and administration from
restrictions arising out of agreements between private
parties wao, in the exercise of their constitutional
riqht of freedoIOt Qf contract, can impose Whatever
lawf~ restrictions upon the use of their lands that'
they deem advantageous or, desirable., Zoning
restrictions and restrictions~posed by private
covenants are independent controls upon the use 0 f
land, the one imposed by the municipality for the
public welfare, the other privately imposed for private
benefit.. Both types of land use restrictions are held
by courts to legally operate. independently of one
another. 1

As previously noted, the Commission's au~~ority to condition the
use of land arises from ~e Commission1saxistence as an arm of
local government. 'rhe Commission 'therefore has no legal
obligation to adopt or enforce private contract rights, and doing
so in ~~is instance could violate clear legislative mandates.

In this regard, we note that MCCA has often relied on
the 1974 r.ezone contract executed between Snohomish Countyanci
MCCA •s predecessor , United Development:. corporation (UDC), as
authority for MCCA's position on private access. As we have
previously advised the Commission, the City's power to require

I

1MC~~ is, of course, free to purchase, negotiate o~
othe~Jise obtain from ~~e developer, and thereaf~er enforce, a
private covenant concerning use of the &~erleiqh trails.
However, the interplay of such a covenant and an inconsisten~

pUblic access use is not addressed by this lette=.

SEA2·2480a,l 08842000t 3
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aedication of public: land. or easements as a condition of
subdivision approval is not limited' by th.e rezone =ntJ:'act.
First, the rezone coni::ract was expressly adoptad. :by the Cit"'.l
s~jact to the Citv's land. use power. See Ordinance. No. 85-9S ;
Cha.pter . lo. 18, Mc::MC: and Cha.pter 513 .17, RCW. Second, 1::..I:1e rezone
contract did not restric-:. the COl;4I1tv or its successors f'rom
lit,Xereisinq its police power, gut in fact expressly retained that
power to the relevant governmental aU:I:.h.ority. 'rhi.rd, the City r s
o:"liqation to uphold and abide by existing subdivision laws wou.ld
supersede any contrary provision of the rezone contract. ~ 5
MCQuillan § 19.37 (stating the rule that the police power cannot
be. contracted away by a state or municipality) .

3. Eqy~~ prot~ction.

Beyond. that, governmental action favoring one class of
citizens to the express disadvantage of another would almost
certai~y violate the constitutional right to equal protection
gUaranteed by the l4th Aitendment to the U.S. Constitution. ll'rhe
general rule is that equal protection of ~~e law is denied where
public law is applied, dif'::erently to different persons under
(t."le J same or simi~ar ci.rcu.::l.stancas. II S McQuillan § 19.1.3. We
have not performed an exha.ustive analysis of this issue, l::lut note
that the Mca is asking t.."e Commission to apply' the platting
statu-tes differently to the citizens of Mill Creek depending
solely on whether they happen to li...,e within or without the
boundaries of the original ?lanned residential development (PRO) ,
or in some cases on whet.~er they reside in a. subdivision Which
only abuts such boundaries.

This classification appears similar to that rejected
on equal protection qrounds in Grader v. Lvnnwood~ 45 Wn. App.
870 (1980). In that case, a landowner held eleven contiguous
platted lots, four of which contained lawful nonconfo~ing uses.
The municipal ordinance at issue provided that major alterations
on a lIsite" (defined in part as Ua lot or contiguous lots under
one owner or single associationU) would be pert1itted only after
abatement of any nonconfor:ning uses on that site. Thus, when the
landowner applied for a per:nit to develop his remaining lots, t.l1.e
City required as a condition of approvallt~at the existing, legal
nonconfo.t":ttinq uses be abated. The court concluded that this
requirement violated the landowner's equal protection rights
because the City had no reasonable grounds for distinguishing
bet·Heen "persons Who own contiguous parcels t one of which is t.":e
sit.us of a nonconfor:ning use and the otllar, tlla subject of a
proposed ma j or a l, teration ll and any other property owner who

SEA2·2~3C8.T oe842 0001 4
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wished 1:0 deva~op I1iS land.. .IsL.. at 881-82.. The same distinction
appears 1:0 1::Ie lacking' l:Jat:Ween propEU.1:y which happens to l:Je within
or a.d.jacent to the orir;ina~ M:1~~ creek PRO 1::Icnmdaries and. other
property within the City.

For these reasons, we conclude that any condition of
subclivision approval. requiring' a dev6loper to dedic:at:a land or
easaments for private or exc~usive access would be an
imperm.issib~eexercise of the Commission's authori1:y. Please let
us know if you have additiona~questionsor concerns'resardinq
this matter.

Sincerely,
Office of the City Attorney

.....~~"'":'"'?Il~-­
Scott M. Missall

( co: Planninq Commission
Bill 'rri:mm .
Joe~ Haqgard, Esq.
Jerry Lutz, Esq..

SEAZ-Z~808.1 08842 0001 5
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RECEIVb.
SNOHOMISH COUNTY F1RE DISTRICT #1

8010 1SOth St. s.a
Snohomish, Waf 98290

668..5357 / 486-1217 / FAX 668·6234

Pate Freidman
City of Mill Creek

Pete,

FE!·041994

CITY OF MtU. ~;;.

Snohomish County Fire District #7 approves the road network proposed by
the developer for the Amberleigh subdivision at Mill Crefllk and feel we
will be' able to serve all the units proposed. We would like to have input
into the placement of hydrants in the complex due to the private drive.
access to some of the units. It would be in the best interest of aU parties
to have alternate access to all subclvislons, but this is not the general
design of most of the City. As a recommendation it would be. acceptable
to use pedestrian pathway's as alternative emergency vehicle access
~oVidad they meet the requirement of waight limits and widths.

~Q~
Assistant Chief
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Planning Commission
CITY OF MILL CREEK
15728 Mi II Creek Blvd.
Mill Creek WA 98012

RE: Proposed Amberleigh Development - PubliC Testimony

Dear Planning Commission Members:

As you know the Declaration of Restrictive Covenants (Covenants) for the Mill Creek
Planned Residential Development is attached to the Amberleigh property. These
Covenants are administered by the Mill Creek Community Association (MCCA). The
Covenants (Article I) state that MCCA's purpose is to protect the desirability of
member's property. Amberleigh's future homeowners are our members.

In keeping with that covenanted purpose we respectfully request that the following
modifications be made to the proposed Amberleigh development:

That Recommendations #24 and #25 of the Staff Report be re-written to;

1) Remove any references to public pedestrian easements, and;

2) Treat the two trails (Tract C & Tract GH) in the same manner as this Planning
Commission treated the Belvedere Park trail ie., deed these tracts to the
homeowners' association, free of any public pedestrian easements, and including
an easement reserved for the members of the Mill Creek Community Association.

This request is based on the following:

1. The requirement to provide a public pedestrian access easement is a permanent
physical invasion of private property, commonly known as a "taking". It does not
mitigate a direct adverse impact, and is therefore an improper development
extraction.

2. The requirement to provide a public pedestrian access easement is in direct
confl ict with the Rezone Contract (a contract between Mi II Creek PRO developers
and the City of Mill Creek) which states that open spaces within the PAD shall be
usable by the PRO's residents, ie., not by the general public. Our attorney has
advised us that, as a th i rd party beneficiary of the Rezone Contract, MCCA has
the right to file action to enforce it. I

3. The requirement to provide a public pedestrian access easement will raise the
number of people on the trails, thereby imposing additional an d unnecessary
maintenance costs and potential liability on the property owners. It will also
compromise our ability to provide the commonly accepted level of security
enhancement in the area. Such a requirement reduces the value of our private
trail system, and may set precedent for the five currently undeveloped plats that
we are also covenanted to administer.

MILL CREEK COMMUNITY ASSOCIATION .. 15714 COUNTRY CLUB DRIVE" MILL CREEK, WA 98012" 206/743·9544



Mill Creek Planning Commission
January 20, 1994
page 2

4. Because of the Covenanted requirement to protect the desirability of members'
property, we may expose our membership to legal action if we do not protest the
proposed requirement for a pUblic pedestrian access easement. Such a
requirement is not in keeping with the thirty-nine developments in the PRD to
date. We have successfully protected the private nature of the trail system in
the past. Please note, this issue is exactly the same as that we raised on MC Plat
20. In that case the Mill Creek City Council found in our favor.

Thank you for your consideration in this matter.

cc: Bill Trimm & Pete Friedman, City Planning Staff
City Record ing Secretary
William E. Buchan, -Inc., developer
MCCA Board of Directors
Jim Strichartz, attorney at law




